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DETENTION 
OF PERPETRATORS OF CRIMINAL OFFENCES WITH MENTAL DISORDER AND 

PROCEEDINGS ON THE CASES OF INCOMPETENCE TO STAND A TRIAL* 

 
Mr. Zait Xhemajli, Judge, Supreme Court of Kosovo 

 
In Criminal Law it is a general principle, 
that a sanction may be imposed on a 
perpetrator of criminal offence, in case   
he/she is criminally liable. A person is 
considered criminally liable if at the time 
of the commission of criminal offence 
he/she possesses certain mental 
qualities and if he or she had a mental 
relation to the criminal offence 
committed. Pursuant to Article 12 of 
Provisional Criminal Code of Kosovo 
(hereinafter PCC) “a person who 
committed a criminal offence is 
considered mentally incompetent if at 
the time of commission of criminal 
offence he or she suffered from a 
permanent or temporary mental illness, 
mental disorder or disturbance in mental 
development that affected his or her 
mental functioning so that such person 
was not able to understand or control 
his or her actions or omissions or to 
understand that he or she was 
committing a criminal offence”. The 
previous presenter spoke about the 
temporary or permanent mental illness 

which causes mental disturbance and 
disorder, so I will try to focus on a part 
of criminal procedure which is related to 
the mental disorder.  
 
Very often in daily practice we face 
perpetrators of criminal offences with 
mental disorder. Provisional Criminal 
Procedure Code - PCPC -(Articles 493 
through 498) does not contain any 
provision that would regulate the 
procedure for imposing and 
implementing security measures with 
respect to these persons. With 
promulgation of UNMIK Reg. 34/2004 of 
24 August 2004 this if I can call it “legal 
vacuum” was filled. This Regulation 
determines the measures and the 
procedure for implementation measures 
against perpetrators with mental 
disorder. 
 
I will now assert some of my 
observations regarding the possibility of 
imposing detention as one of measures 
for ensuring the presence of the 
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defendant in the main trial, prevention of 
criminal offence, and ensuring 
successful flow of the criminal 
procedure involving perpetrators with 
mental disorder.  
 
From the legal rules and judicial 
practice we know that detention is the 
severest measure imposed on the 
perpetrator of criminal offence because 
it deprives him or her of liberty and of 
his or her basic rights, therefore the 
provision in the law prescribing to act as 
prompt as possible when dealing with 
detention on remand is properly justified 
(Article 279 par. 2 of PCPCK). Pursuant 
to Article 281 of PCPCK, detention on 
remand may be imposed on a person if 
there is a grounded suspicion that a 
person has committed a criminal 
offence and if one of the conditions from 
paragraph 2 is met, these conditions are 
as following: 
 
(i) He or she is in hiding, or if his or 
her identity cannot be established or 
other circumstances indicate that there 
is a danger of flight; 
 
(ii) There are grounds to believe that 
he or she will destroy, hide change or 
forge evidence of a criminal offence or 
specific circumstances indicate that he 
or she will obstruct the progress of the 
criminal proceedings by influencing 
witnesses injured parties or 
accomplices; or 
(iii) The seriousness of criminal 
offence, or the manner or 
circumstances in which was committed 
and his or her personal characteristics, 
past conduct, the environment and 
conditions in which he or she lives or 

other personal circumstances indicate a 
risk that he or she is likely to repeat the 
criminal offence, complete an attempted 
criminal offence or commit a criminal 
offence which he or she has threatened 
to commit and when other measures 
foreseen in Article 268 would be 
insufficient to ensure the presence of 
such a person, to prevent repetition of 
the criminal offence and to ensure 
successful implementation of criminal 
procedure.  
  
According to the latest experience and 
legal rules in the Criminal Procedure 
Law as applicable Law (Article 493 par. 
2), a detention can not be imposed on a 
perpetrator with mental disorder, 
however, if the legal reasons exist, such 
a person is confined into a healthcare 
institution or at some other suitable 
place.  
 
 UNMIK Regulation 2004/34 
Section 7 foresees the possibility of 
imposing a detention on remand for 
persons with mental disorder, in light of 
the provisions from Article 281 of 
PCPCK, provided that the following 
conditions are met:   
 
a) When there is a grounded 
suspicion that a person has committed 
a criminal offence; 
 
b) When the medical examination 
verifies that a person was in the state of 
mental distress and diminished mental 
capacity at the time of commission of 
criminal offence; 
 
c) When a person is still suffering 
from a mental disorder and as a result 
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has a reason to believe that such a 
person will endanger life or health of 
other persons.  
 
Detention on remand pursuant to this 
provision may be imposed only when 
the public prosecutor files a proposal for 
imposing measure of mandatory 
psychiatric treatment as foreseen in 
Section 10 of the Regulation. The 
detention on remand imposed on 
person with mental disorder shall be 
conducted in the healthcare institution, 
what is different from the mentally 
healthy persons who get detained at the 
detention centers. The detention on 
remand for mentally disordered people 
lasts only while the person poses 
danger for people and environment and 
may not exceed the deadlines and 
terms foreseen in Article 284 of PCPCK.  
 
If we would draw an analogy between 
the provisions of Article 493 of 
previously applicable Criminal 
Procedure Law which was applicable 
until 6 April 2004 and the provision of 
Section 7 par 3 of the Regulation which 
foresees that if defendant is in detention 
on remand and if it is assessed that at 
the time of commission of criminal 
offence he or she was in a state of 
mental distress, the court shall order for 
such a defendant to be detained in a 
healthcare institution if he or she is still 
under state of mental disorder. Such a 
decision on confining a defendant into 
healthcare institution is rendered by the 
court upon hearing the public 
prosecutor, defense attorney of the 
defendant and the defendant himself or 
herself, if his or her mental health state 
allows such a thing. The court upon 

taking the opinion of the medical expert 
renders a decision on confining the 
defendant into the healthcare institution. 
The decision rendered by the court is 
served on the public prosecutor, 
defense attorney, defendant, healthcare 
institution and detention centre. An 
appeal is allowed against this decision 
but this appeal will not stop the 
execution. 
 
The healthcare institution undertakes all 
the necessary measures to ensure the 
public safety and security of the 
defendant, all the times consulting with 
the competent body which ordered 
detention on remand. Provisions in the 
Provisional Criminal Procedure Code 
related to detention on remand are 
accordingly applied when imposing a 
detention on remand in the healthcare 
institutions.  
 
The court may ex officio decide whether 
a defendant is fit or not to stand a trial, 
this may also be done though a motion 
by the defense attorney or public 
prosecutor. In such occasions after 
hearing the public prosecutor, defense 
attorney and the defendant, the court 
may also consider the opinion of 
respective expert pursuant to the 
provisions of Section 6 of the 
Regulation. If the court finds that the 
defendant is suffering from mental 
disorder and because of that he or she 
may not be able to defend him or 
herself, consult with his defense council 
or understand the procedure, than the 
judge decides that defendant is unable 
to stand the trial. An appeal is allowed 
against the decision of the court.  
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 When the court decides that the 
defendant is unable to stand the trial 
because of permanent mental illness, 
than it renders a decision on termination 
of the procedure. If the person suffers 
from temporary mental disorder that 
occurred after the commission of 
criminal offence than the court shall 
decide that defendant is unable to stand 
the criminal proceedings and trial, the 
court than terminates the criminal 
procedure depending on what stage is 
the procedure, pursuant to the 
provisions of Article 223 and 344 of 
PCPCK. If the reasons that lead to the 
termination of procedure cease to exist, 
the terminated procedure may resume 
through the motion of an authorized 
prosecutor. If the court finds that 
defendant is unable to stand trial than it 

may decide to initiate the procedure for 
confining the defendant into healthcare 
institution if there are reasons that 
indicate that as a result of this mental 
illness, defendant may endanger the life 
and health of some other person.  
 
Honorable colleagues I know that I 
could not include everything in this short 
presentation, however, I hope that 
through questions and discussions we 
will be able to cover everything 
mentioned in this presentation.  
 
* The material was presented at the 
Seminar on UNMIK Reg/2004/34 On 
Criminal Proceedings involving 
perpetrators with mental disorder, 
conducted by the KJI in April 2005.  

 
 

 Project activities April 2005  

 
Seminar on the Criminal Procedure 
Code – Criminal Proceedings involving 
perpetrators with mental disorder under 
UNMIK REG 2004/34 
KJI had invited judges handling criminal 
cases and prosecutors to attend a one-
day training session on the 
aforementioned subject. The Seminar 
took place at Villa Germia on 7 April 
2005.The subjects discussed at the 
Seminar were focused on the criminal 
proceedings involving perpetrators with 
mental disorder according to UNMIK 
Regulation 2004/34. Terms like mental 
disability and diminished mental 
capacity were given detailed 
explanation. The discussion was 
focused mainly on examining the 
casework and specific procedure for 

detention, court hearings and 
prescription of special medical measure 
to the perpetrators with mental disorder. 
Thirty five participants attended the 
Seminar. One of them was of Serbian 
ethnicity and thirty four were of Albanian 
ethnicity.   
 
Civil Law Seminar: Divorce Proceedings  
On 12 April KJI held a Seminar on the 
abovementioned topic for the judges 
hearing civil and divorce cases. The 
seminar   provided information on the 
recent developments related to divorce 
proceedings. As the backlog of divorce 
cases has significantly increased during 
the last years, the judges, hearing those 
cases experience professional 
obstacles in handling the divorce 
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proceedings. KJI gave an opportunity to 
the participants at the Seminar to attend 
group exercises on practical cases to be 
resolved by interpretation of the 
applicable law.   
The Seminar was held at Villa Germia. 
The number of participants was 36, two 
of them were of Serbian ethnicity and 
34 were of Albanian ethnicity. 
 
Induction Training for Lay-Judges 
On 14 April 2005 KJI conducted the 
second session of the induction training 
programs for lay-judges in Pejё/Peč. 
The first one-day session was held in 
Prishtinё/Pristina in March 2005. The 
next sessions will be in Prizren, 
Gijlan/Gnijlane and Mitrovicë/Kosovska 
Mitrovica. The Induction training 
program gives a basic overview on the 
functions and responsibilities of the lay-
judges in both criminal and civil 
procedure as well as main ethics related 
aspects of the position of lay-judge. 
Thirty one lay-judges attended the 
session in Pejё/Peč. All of them were of 
Albanian ethnicity. 
 
Initial Legal Education Program  
The Initial Legal Education Program 
(ILEP) started as a Pilot Project with 
duration of three months from 15 April 
till 15 July 2005. Sixty selected 
candidates will undergo a program 
aiming to develop their professional and 
practical skills as future judges in 
Kosovo. The program is divided into 
seventeen training modules covering a 
wide range of topics and variety of 
practical exercises. 
 
 

Seminar: Combating trafficking in 
human beings 
On 26 April 2005 KJI organized a 
Seminar on Combating trafficking in 
Human Beings. The aim of the training 
was to examine some of the practical 
aspects of the combat against the 
organized crimes such as trafficking of 
persons. The programme of the 
Seminar was focused on the practical 
aspects of the investigation, 
international cooperation, protection of 
witnesses and court staff. Particular 
attention was paid to the phenomenon 
trafficking in children in Kosovo. One 
international judge, one international 
prosecutor, one local district court 
judge, one UNICEF representative and 
one expert from the UNMIK Office of 
gender affairs made presentations. 
Several cases were presented and 
discussed during the training session. 
Twenty one judges and five prosecutors 
attended the seminar. 
 
Seminar: Procedure for declaring of a 
missing person as dead 
On 28 April KJI organized a Civil Law 
Seminar focusing on the non-contested 
procedure for declaring of a missing 
person as dead. Three municipal court 
judges and one professor from the Law 
Faculty of Prishtinё/Pristina University 
made presentations and discussed with 
the participants some specific cases 
from their practice. The Seminar offered 
a complete analysis of the procedure 
and the conditions to be respected in 
declaring of missing persons as dead. 
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Forthcoming events 
 

  
Induction Training for Lay-Judges 
Target group: newly appointed lay-
judges 
In April 2005 KJI will continue with a 
cycle of induction training programs for 
lay-judges which will be held in all five 
regions in Kosovo. The first one-day 
session was held in Prishtinё/Pristina in 
March 2005. The following sessions will 
be in Prizren, Gijlan/Gnijlane and 
Mitrovicë/Kosovska Mitrovica. The 
Induction training program aims to 
provide basic overview on the functions 
and responsibilities of the lay-judges in 
both criminal and civil procedure as well 
as main ethics related aspects of the 
position of lay-judge. 
Planned date:  5 May 2005 Prizren 
 
Workshop on property law: 
In accordance with the KJI Yearly 
Training Programme and the Standards 
Implementation Plan, the Institute was 
planning to organize four workshops on 
Property Rights during 2005. Two of 
them has been already conducted the 
other two training sessions on Property 
Rights will be held during the year 2005 
on a quarterly basis. 
The workshops would offer the 
participants a discussion on the main 
obstacles judges face in handling 
property related cases.  The workshops 
hall provide an opportunity to the 
participants to exchange experiences 
with colleagues and aims to develop a 
list of issues which need to be solved in 
practice.    
Planned dates: 

12 May 2005 Gijlan/Gnijlane 
17 May 2005 Pejё/Peč 
 
Workshop on the Provisional Criminal 
Procedure Code of Kosovo 
The KJI will organize on 24 May a 
workshop on the Provisional Criminal 
Procedure Code of Kosovo for the 
judges and prosecutors from 
Gijlan/Gnijlane region. The workshop 
will focus on the   Detention on 
Remand. The participants will be given 
an opportunity to hear presentations on 
the main procedural issues relating to 
the detention on remand. Distinguished 
legal professionals – judges from 
District and Supreme Courts will present 
different cases giving a possibility for 
discussion on the specific problems 
regarding the conduct of Detention on 
Remand. 
Planned date:24 May 2005 
Gijlan/Gnijlane 
 
Workshop on Minor Offences 

The Workshop is a continuation of a 
series of Workshops with the same title 
offered by KJI to the Minor Offences 
Judges. Participants will look at 
possibilities to reduce the workload at 
the Minor Offences Courts by 
developing proposals supported by their 
practical experience for handling 
specific cases. The training session will 
be held at the KJI premises 

Planned date: 26 May 2005 
 
  
 


