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1. Overview 
 
According to the law dictionary a lay-
judge is a “member of the panel of 
the court who is not a professional 
judge. Synonyms: assessor, member 
of a jury. The lay judges are citizens 
with unquestionable reputation, 
participating in the trial together with the 
professional judge(s). The legal ideas 
for establishment of this configuration of 
the panel are to have “one more opinion 
“on the punishment and the verdict 
(ruling) – the opinion based not only on 
legal documents, but also on the 
“common sense”. The theory of law 
described the participation of the 
citizens in the trial as members of the 
panel like an opportunity for the judge to 
have one more point of view. 
The two legal systems – the System of 
the Common Law and the Civil Law 
System establish different legislative 

frame of the status of lay-judges, 
according to their duties and 
responsibilities and their role in the trial. 
Both systems give broader 
responsibilities and participation to the 
lay-judges in the criminal proceedings. 
In the civil and administrative 
proceedings lay-judges do not have 
such an important role. According to the 
legal provision of the Common Law 
system lay judges are set in a different 
panel – the jury. They do not have the 
right to interfere in the trial till the very 
end of the hearings. Finally they have 
their decision, separated from the 
decision of the professional presiding 
judge concerning only guiltiness of the 
defendant.  
In the Civil Law System the status and 
the responsibilities of the lay judges in 
the trial are similar to the responsibilities 
of the professional judges.  
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Firstly, they   are not separated from the 
professional judge(s) in the panel. They 
act together in the trial and they take the 
final decision together with the presiding 
professional judge.  
Secondly, the lay judges have the same 
rights as the professional ones to ask 
questions to the witnesses and to the 
defendant and to act actively during the 
trial.  
Thirdly, they are competent to 
participate in decision making on all the 
issues related not only to the guilt of the 
defendant but also to the decisions 
concerning verdict, penalty, legal 
remedies etc. According to the 
requirements for selection as lay 
judges, the incumbents shall fulfill the 
same criteria as the candidates applying 
for professional judges positions. The 
only exception is provided to the legal 
background and professional 
experience. As a general rule the lay 
judges should not have a legal 
background and professional 
experience. 
 
2. Requirements and appointment of 
lay judges 
Considering the status of the lay-judges 
the issues of their appointment, removal 
and disciplinary sanctions shall as well 
be analyzed. The main legal act 
establishing the procedure for 
appointment, removal and disciplinary 
proceedings against lay-judges for 
alleged misconduct is UNMIK 
Regulation 2001/8 On the 
Establishment of Kosovo Judicial and 
Prosecutorial Council. Previously the 
status of the lay-judges was regulated 
by the Law on Regular Courts /#21, 
April 1978/. Although in some parts the 

Law on Regular Parts is still applicable, 
regarding the procedure for 
appointment, removal and disciplinary 
action against lay-judges only the 
UNMIK Regulation 2001/8 shall be 
applied. However it would be relevant 
for the purposes of the current survey 
on the status of lay-judges, to provide a 
comparative assessment of the 
previously applicable procedures under 
the Law on Regular Courts and the 
currently applicable provisions of the 
UNMIK Regulation 2001/8. Such a 
comparative assessment aims to 
provide distinction between the 
previously applicable laws and the 
current legal framework, adapted to the 
new conditions in Kosovo.  
Art.9 of Law on Regular Courts /#21, 
April 1978/ prescribes, “Participants 
in the trial are the judges and 
working people and citizens as lay 
judges”. The idea to come out of this 
article is that the lay judges should not 
be professional lawyers. Although in 
Kosovo have been selected some 
candidates for lay judges who are 
retired judges or lawyers. The 
supportive argument for this decision is 
the retired judges have clear 
understanding about the trial 
mechanisms and procedures. Their long 
lasting experience might be very helpful 
for the presiding judge. But the 
presence of a retired judge in the trial 
panel as a lay judge is in a serious 
contradiction with the idea for the 
participation of citizens with no legal 
background in the panel. 
The procedure for the appointment of 
the lay judges is prescribed in the 
Art.92 to 97 of Law on Regular Courts 
/#21, April 1978/: 
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 Art.92 For a lay judge might be 

chosen Yugoslavian citizen 
with high moral-political 
qualities and abilities for 
performing of functions of a 
judge. Such requirements are 
common for all the legislative 
systems. The citizenship is a 
“condictio sine qua non” for all 
the positions in the judiciary in all 
the national legal systems. The 
unquestionable reputation and 
high moral standards are also 
necessary criteria to fulfill for lay 
judges. Section 6.1 of 
UNMIK/REG/2001/8 establishes 
some additional requirements for 
the lay judges like: be at least 25 
years of age at the date of 
submission of the application 
for a lay judge; be at high 
moral integrity; do not have a 
criminal record; have a 
professional qualifications 
and/or experience involving 
juveniles if a lay judges will be 
involved in adjudicating 
actions involving juveniles. 
The more detailed requirements 
of the UNMIK Regulation 2001/8 
aim to establish a professional, 
independent, impartial and 
multiethnic judiciary, as well as to 
increase the quality of the 
judiciary. Nominating as lay 
judges more experienced people, 
not involved in criminal activities 
and with some pedagogic skills 
for adjudication of juveniles is a 
step further in this direction.    

   

 Art.93 of Law on Regular 
Courts /#21, April 1978/ 
established the mandate and the 
procedure for the nomination and 
recruitment of the lay judges as 
following: Initiative for the 
appointment of Lay Judges 
belongs to the president of the 
court, but the procedure itself is 
completed before the parliament 
of the socio-political community 
Prior the submitting the proposal 
it will be requested the opinion of 
session of the court about the 
proposed candidates. 

      About the result the parliament 
informs the candidate and the 
court in which he/she was 
appointed. 
According to the provisions of 
this article, the mandate of the 
lay judges is 4 years after the 
termination lay judges might be 
re-appointed. 
UNMIK/REG/2001/8 establishes 

a different procedure for the 
appointment and recruitment of the lay 
judges, according to the new 
conditions in Kosovo and the new 
challenges before the judiciary there. 
KJPC has the general responsibility 
to advice the SRSG on all matters 
related to the appointment of the 
lay judges. The Council shall invite 
by public announcement 
applications of qualified candidates 
in Kosovo for services of lay 
judges. KJPC may also accept 
recommendations from regional 
and municipal authorities or judicial 
authorities and other bodies within 
the legal profession regarding 
persons considered suitable to be 
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interviewed as lay judges. It shall 
review the individual applications 
and make recommendations to the 
SRSG on candidates indicating the 
reasons therefore. 

This procedure has been completed for 
the appointment and recruitment of the 
lay judges in Kosovo after the adoption 
of UNMIK/REG/2001/8. Currently there 
is a will with UNMIK to deliver more 
responsibilities to the local authorities 
and courts on the appointment, 
selection and recruitment of the lay 
judges.   
UNMIK/REG/2001/8 does not imply any 
fixed term as a mandate for the lay 
judges. The same policy has been 
provided also to the judges and 
prosecutors recruited under the 
Regulation 2001/8. It is very likely the 
mandate of the judges, prosecutors and 
lay judges recruited under the 
provisions of UNMIK Regulation 2001/8 
to be corresponding to the mandate of 
UNMIK in Kosovo.  
 
3. Disciplinary sanctions of Lay 
judges 
According to the Law on Regular 
Courts /#21, April 1978/ the lay judge 
would be dismissed before 
termination of their duties because of 
the following reasons: 
 

 If he asked himself to be 
dismissed 

 If he is convicted in non 
conditional confinement in 
duration longer than six 
months or lower punishment 
for criminal offence which 
make him indecent for function 
of judge; 

 If it is assigned he is 
inconvenient in moral-political 
aspect for performing duties 
as a judge 

 If it is assigned that through 
long period of the time he does 
not perform his duties properly 
respectively through long 
period with no justification, 
does not obtain satisfied 
results in work; 

 If it is assigned that he violated 
his duties, respectively dignity 
of judge functions; 

 If in the base of opinion of 
competent health institution is 
assigned that he permanently 
lost his abilities for performing 
functions as a judge; 

The procedure for dismissal should 
be completed before the parliament, 
responsible for the appointment and 
recruitment of the lay judges. About 
the dismissal the parliament shall 
inform the court in which the 
dismissed lay judge has performed 
his duties. 
Another reason for the dismissal of a 
lay judge according to the Law on 
Regular Courts /#21, April 1978/ is 
if against the lay judge is 
conducted an investigative 
procedure or procedure for 
dismissal the president of the 
court shall not ask the 
investigated judge to perform 
judicial duties. 
The main difference between 
theUNMIK/REG/2001/8 and Law on 
Regular Courts /#21, April 1978/ is 
on disciplinary sanctions. UNMIK 
Regulation prescribes different 
sanctions for the lay judges 
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according to the different cases of 
misconduct they have committed. 
The Law on Regular Courts /#21, 
April 1978/ prescribes only 
dismissal of a lay judge in case of 
misconduct. 
UNMIK/REG/2001/8, Section 7 
provides the following different 
disciplinary sanctions for lay judges 
committed misconduct: 
 

 Reprimand; 
 Reprimand and warning; 
 Removal from the function 

of a lay judge; 
 
Also the UNMIK Regulation 
establishes different kinds of 
misconduct like: 

 Commission of a criminal 
offence 

 Neglect of judicial 
functions; 

 Acting in a manner 
incompatible with the 
functions of a lay judge to 
be independent and 
impartial; 

 Having been placed by 
personal conduct or 
otherwise in a position 
incompatible with the due 
execution of his/her office; 

 Breach of the code of ethics 
and conduct; 

The difference between the statute of a 
professional judge and a lay judge 
during the investigation or removal is 
that the professional judges are not 
deprived of their salary, but for the lay 
judges, there is a deprivation from the 
salary. The difference comes because 
the sanction for lay judges is removal 

from the function, but not removal 
from the office like for judges. 

As KJPC is responsible for the selection 
of lay judges, respectively the 
procedure of disciplinary sanctions for 
the lay judges shall be completed by 
KJPC and Judicial Inspection Unit of 
UNMIK Department of Justice.  

4. Lay judges in the trial panel 

As it was mentioned above the trial 
panel consists of judges and lay judges. 
The panels in different instances differ 
according to the number of judges and 
lay judges participating.  

Based on Art.23 of Law on Criminal 
Proceedings, Official Gazette 26/86, 
the first instance courts shall sit in 
panels consisting of two professional 
judges and three lay judges in trying 
the cases of criminal acts for which, 
according to the law, a sentence of 
imprisonment of 15 years or a more 
severe penalty may be pronounced.  

A panel that consists of a judge and 
two lay judges shall try the cases, for 
which according to the law a less 
severe penalty than 15 years of 
imprisonment has been prescribed. 
When trying in the second instance, 
at the main trial, the panel shall 
consist of two judges and three lay 
judges.  

The criterion for the number of the 
judges and lay judges in the panels, 
according to the Law on Criminal 
Proceedings is the severance of 
penalty. The “border” for the appraisal 
of the number of judges and lay judges 
is the penalty of 15 years of 
imprisonment. 
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The New Criminal Procedure Code of 
Kosovo promulgated with the UNMIK 
Regulation 2003/26 established 
several differences in the participation 
of the lay-judges in the trial panels in 
the three instances. For example in its 
Art.22 of the New Criminal Procedure 
Code of Kosovo, the constitution of the 
trial panel in the Municipal Court is 
established as follows: 

(1) A municipal court shall adjudicate 
in a trial panel of one judge and two 
lay judges. 
(2) Criminal offences punishable by a 
fine or by imprisonment of up to 
three years shall be  
considered by an individual judge of 
the municipal court. 
(3) A municipal court shall adjudicate 
in a panel of three judges when 
rendering 
decision outside the main trial (i.e. 
with no lay-judges). 
 
In Art.24 of the New Criminal 
Procedure Code of Kosovo, the trial 
panel in the District Court is as follows: 
(1) A district court shall adjudicate in 
the first instance in a trial panel of 
one judge and 
two lay judges or, when considering 
graver criminal offences punishable 
by imprisonment of at least fifteen 
years, in a trial panel of two judges 
and three lay judges. 
(2) A district court shall adjudicate in 
a panel of three judges when 
rendering a decision 
outside the main trial.(i.e the lay-
judges shall be excluded from the trial 
panel and their participation is only 
admitted in the main trial panel) 

(3) A district court shall adjudicate in 
a panel of two judges and three lay 
judges when 
rendering a decision at a hearing at 
second instance (Article 412 of the 
present Code) 
According to the Article 26 of the New 
Criminal Procedure Code of Kosovo, 
the Supreme Court of Kosovo does not 
include lay judges in its panels when 
adjudicating criminal cases. Such a 
restriction is logical as it is presumed 
that lay judges have participated in 
proceedings at the earlier instances.  
The New Juvenile Justice Code of 
Kosovo, promulgated with UNMIK 
Regulation 2004/8 established several 
special requirements for the trial panels 
trying Juvenile cases. The requirements 
are as following: 

A juvenile panel in the court of first 
instance and the juvenile panel in the 
court of 
second instance, except for panels in 
the Supreme Court of Kosovo, shall 
be composed of a 
juvenile judge and two lay judges. 
The juvenile judge shall be the 
presiding judge of the 
panel. 
(2) A juvenile panel in the Supreme 
Court of Kosovo shall be composed 
of three judges, 
including at least one juvenile judge. 
When a juvenile panel adjudicates at 
a main trial, it 
shall be composed of two juvenile 
judges and three lay judges. 
(3) The lay judges in a juvenile panel 
shall be selected from among 
professors, teachers, 
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educators, social workers, 
psychologists and other persons 
who have experience in the 
upbringing of minors. 
(4) Lay judges participating in a 
juvenile panel shall be of different 
genders. 
Those additional requirements are 
related to the specifics of the Juvenile 
cases and in particularly to the special 
pedagogical and psychological 
characteristics of the juveniles. 
Therefore, the selection of the lay 
judges for Juvenile cases shall be 
extremely careful and the gender 
balance within the trial panel shall be 
respected.  

In the Civil proceedings the scheme for 
the participation of lay judges in the 
panel is similar. The criterion for the 
number of judges and lay judges in the 
panel is the value of the present interest 
in the case and the subject of the 
action. The Law on Civil 
Proceedings/1976 in its Art.42, 44 and 
45 prescribes:  

“As a first instance the trial panel 
shall consist of one judge or one 
judge and two lay judges. If the panel 
tries the cases related to the 
authorship rights, copyrights, 
innovations etc. the panel shall 
consist of a judge and two lay 
judges.” 

“When the panel tries as a first 
instance the property cases among 
the republics, related to autonomous 
province and/or among the 
Federation and one of the republics 
related to the autonomous province, 
the court of the Federal Court tries 

these cases in panels consisted of 
two judges and three lay judges” 

“A panel consists of two judges and 
three lay judges in the second 
instance” 

The latter concerns the panels of the 
Supreme Court as well, as Article 493 
par. 2 provides as follows:  
"When adjudicating cases in the second 
instance (it means in Supreme Court 
level) with panel in session, the panel is 
composed of two judges, of whom one 
is presiding judge of the panel, and 
another is lay judge". 

According to the resent survey, 
conducted by the KJPC, US Office and 
CoE which aimed to evaluate the 
Judicial System of Kosovo, the role of 
lay-judges was not deeply examined. 
Based on the traditional understanding 
for “citizens’ participation” at the judicial 
proceedings it was foreseen that the 
lay-judges shall continue to exercise 
their duties in the future. However, due 
to the proven low efficiency, it has been 
recommended by the team of experts 
that completed the survey that only the 
role of the lay judges in the civil 
proceedings shall be reconsidered and 
possibly limited.  

Currently there is a will both in UNMIK 
responsible officials and local 
authorities in Kosovo to improve the 
quality of the judiciary as an important 
part of self-government on Kosovo. The 
status of lay judges as a part of the 
court functioning also shall be clarified. 
According to the current regulations and 
legal traditions in Southern - Eastern 
Europe and the Balkans, the statute of 
the lay judges is similar to the statute of 
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judges in the panel. Respectively the lay 
judges shall fulfill the main requirements 
for the judges. The differences are 
mainly related to the professional 
background of lay judges and the 
possibilities for them to carry out non-
judicial activities. 

According to the Code of Ethics and 
Conduct for Lay Judges Section B, 
generally “the lay judges may freely 
carry out activities outside the scope 
of the judicial mandate, including 
those activities which are the 
embodiments of his/her rights as a 
citizen or which represent his/her 
professional interests and 
independence. This freedom is only 

limited so far as such outside 
activities are incompatible with 
confidence in or the confidence in or 
the impartiality of the independence 
of a lay judge or his/her required 
availability to deal attentively and 
within a reasonable period with the 
matters put before him/her.” 

In all other matters the incompatibility 
requirements for the lay judges are similar 
to the requirements for the professional 
judges. 

* The material is presented at the Induction 
Training for lay-Judges developed by the 
Kosovo Judicial Institute  

  

 

 Project activities March 2005  

 
Workshop on Commercial Law 
On 9 March 2005 KJI organized a 
Workshop on the abovementioned 
topic. The Workshop was addressed to 
the judges from the Commercial Court 
and to the Supreme Court Judges, 
hearing Commercial cases. The 
trainers, invited by KJI were also judges 
from the Commercial and Supreme 
Court of Kosovo, out standing 
practitioners in the field of Business Law 
in Kosovo. They presented to the 
participants the most common 
dilemmas in the judicial practice related 
to Commercial contracts, Transactions 
and Sell of Goods with defects The 
Workshop aimed to initiate a 
professional discussion between the 
judges hearing Commercial cases from 
all the instances in order to facilitate the 
harmonization of the court practice on 
the Commercial cases. The number of 

participants was: seven, one of them 
was of Turkish ethnicity and six – of 
Albanian ethnicity. 
  
Workshop on the Juvenile Justice Code  
On 10 and 11 March 2005, KJI in 
collaboration with the Kosovo Judges 
Association, the Kosovo Prosecutors 
Association and the Kosovo Chamber of 
Advocates organized second training 
session on the new Juvenile Justice 
Code of Kosovo. The objectives of the 
workshop were to present an analysis of 
the recent implementation of the new 
Code and to improve the coordination 
and interaction of all stakeholders 
involved in the proceedings of this 
Code. The participants tried to identify 
and discuss how loopholes and 
contradictions related to some of the 
provisions of this recent legislation 
could be solved in practice. Two 
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International Trainers were invited 
together with local trainers – judges, 
trying Juvenile Cases and prosecutors. 
The Workshop took place in Villa 
Germia in Prishtinё/Pristina. The 
number of participants during the first 
day of the Workshop was eighteen, 
sixteen of them were of Albanian 
ethnicity, one – of Serbian ethnicity and 
one of other minority ethnic group 
(Gorani). 
 
 Seminar: Interpretation and 
development of Civil Legislation  
On 15 March KJI held a training session 
in its premises on the abovementioned 
topic. The seminar aimed to provide 
information on the recent developments 
and pending promulgation laws in the 
field of civil law. In addition participants 
were given an opportunity to attend 
group exercises on practical cases to be 
resolved by interpretation of the 
applicable law. The participants had an 
opportunity to hear commentaries and 
interpretations of Civil Laws by 
university professors, legal practitioners, 
judges. Twenty two (22) participants 
attended the training session. Out of 

them there was 1 Serbian judge and 1 
participant from other minority ethnic 
background. Twenty (20) participants 
were Kosovo Albanian. 
  
Induction Training for Lay-Judges 
The Induction Training was designed to 
serve the training needs of the newly 
appointed lay-judges. On 17 March 
2005 KJI started a cycle of induction 
training programs for lay-judges which 
will be held in all five regions in Kosovo. 
The first one-day session was held in 
Prishtinё/Pristina, at the premises of 
KJI. The following sessions will be in 
Prizren, Gijlan/Gnijlane, Pejё/Peč and 
Mitrovicë/Kosovska Mitrovica. The 
Induction training program aims to 
provide basic overview on the functions 
and responsibilities of the lay-judges in 
both criminal and civil procedure as well 
as main ethics related aspects of the 
position of lay-judge. The number of 
participants attended the training was 
thirty six (36). One of them was of 
Serbian ethnicity; the others were of 
Albanian ethnicity. 
 

 
Forthcoming events 

 

Seminar on the Criminal Procedure 
Code – Criminal Proceedings involving 
perpetrators with mental disorder under 
UNMIK REG 2004/34 
Target group: Judges handling criminal 
cases and prosecutors 
The subjects that will be discussed at 
the Seminar will focus on criminal 
proceedings involving perpetrators with 
mental disorder according to UNMIK 

Regulation 2004/34. Terms like mental 
disability and diminished mental 
capacity will be given detailed 
explanation. The discussion will focus 
mainly on examining the casework and 
specific procedure for detention, court 
hearings and prescription of special 
medical measure to the perpetrators 
with mental disorder. The Seminar will 
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take place at the premises of KJI in 
Prishtinë/Pristina. 
Planned date: 7 April 2005 
 
Civil Law Seminar: Divorce Proceedings  
Target group: judges hearing civil and 
divorce cases 
The seminar aims to provide information 
on the recent developments related to 
divorce proceedings. As the backlog of 
divorce cases has significantly 
increased during the last years, the 
judges, hearing those cases experience 
professional obstacles in handling the 
divorce proceedings. KJI will give an 
opportunity to the participants at the 
Seminar to attend group exercises on 
practical cases to be resolved by 
interpretation of the applicable law. The 
trainees will have a chance to hear 
commentaries and interpretations of 
Family Law issues by university 
professors and legal practitioners. 
Planned date: 12 April 2005 
 
Induction Training for Lay-Judges 
Target group: newly appointed lay-
judges 
In April 2005 KJI will continue with a 
cycle of induction training programs for 
lay-judges which will be held in all five 
regions in Kosovo. The first one-day 
session was held in Prishtinё/Pristina in 
March 2005. The following sessions will 
be in Pejё/Peč, Prizren Gijlan/Gnijlane 
and Mitrovicë/Kosovska Mitrovica. The 
Induction training program aims to 
provide basic overview on the functions 
and responsibilities of the lay-judges in 
both criminal and civil procedure as well 
as main ethics related aspects of the 
position of lay-judge. 
Planned date:  14 April 2005 Pejё/Peč 

 
Beginning of the Pilot Project of Initial 
Legal Education Program 
Target group: Candidates to be 
appointed judges and prosecutors in 
Kosovo 
KJI will start with the first modules of the 
Initial Legal education Program (ILEP) 
on 15 April 2005. The ILEP will start as 
a Pilot Project with duration of three 
months from 15 April till 15 July 2005. 
Over 50 candidates will have a chance 
to undergo a program combining 
theoretical with practical legal 
knowledge in order to enhance the 
professional skills of the future judges 
and prosecutors in Kosovo.   
Workshop on the Provisional Criminal 
Procedure Code of Kosovo 
Target group: prosecutors and judges 
hearing criminal cases. The KJI, in 
collaboration with the Kosovo Judges 
Association, the Kosovo Prosecutors 
Association and the Kosovo Chamber of 
Advocates will organize on 21 April 
2005 a workshop on the Provisional 
Criminal Procedure Code of Kosovo for 
the judges and prosecutors from Prizren 
region. The workshop will focus on the 
issues related to detention under the 
Criminal Procedure Code. The 
participants will present different cases 
giving a possibility for discussion on the 
specific problems regarding the 
detention. 
Planned date: 21 April 2005 
 
Seminar: Combating trafficking in 
human beings.  
Target group: prosecutors and judges 
hearing criminal cases. The Seminar 
aims to examine some of the practical 
aspects of the combat against the 
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organized crimes such as trafficking of 
persons. The programme of the 
Seminar would be focused on the 
practical aspects of the investigation, 
international cooperation, protection of 
witnesses and court staff. Particular 
attention will be payed to the 
phenomenon trafficking in children in 
Kosovo.  
Planned date: 26 April 2005 

Seminar: Procedure for declaring of a 
missing person as dead 
Target group: judges hearing civil and 
administrative cases and prosecutors 
The Seminar will offer the magistrates 
an overview on the phenomenon of 
mission persons in Kosovo and in 
international aspect. Additionally the 
procedure for declaring of a missing 
person as dead will be interpreted and 
discussed with the participants. The 
Seminar will offer a complete analysis of 
the procedure and the conditions to me 
respected in declaring of missing 
persons as dead. 
Planned date: 28 April 2005 
 


