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the last mentioned persons are ab-

sent or may postpone the case. 

The presiding judge invites the ac-

cused and takes his or her personal 

particulars (Article 354 in relation to 

233 of PCPCK). The accused may not 

be asked on the previous punish-
ments imposed on him or her or time 

spent in prison because this would 

constitute a violation of PCPCK. 

Witnesses and experts are excluded 

from the courtroom. 

When the defendant is present and 

has not yet filed legal-property claim 

he is advised that he is entitled to it. 

He is also informed of other rights as 

in Article 63 of PCPCK (Article 

355/2). 

The private and subsidiary prosecutor 

if they have to be cross-examined as 

witnesses shall stay in the courtroom 

(Article 355/3). 

Hereby we shall try to indicate the nov-

elties offered by PCPCK in relation to 

the guilty plea, presentation of evidence, 

supplementation of indictment, content 

of punitive judgment and its reasoning 

and other things that may arise when 

person pleads guilty at the main trial. 
 

A. INITIATION OF THE MAIN 

TRIAL AND TESTIMONY OF THE 

DEFENDANT  

 

The main trial is opened by the presiding 

judge, he or she announces the case 

which is to be adjudicated and communi-

cates the composition of the trial panel. 

The presiding judge assesses that there 

persons present at the court who have 

been summoned, especially the prosecu-

tor accused, defense counsel, witnesses 

experts injured party, but the trial panel 

may decide to initiate the trial although 
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The accused is than invited to closely follow the 

flow of the main trial and shall be notified that he 

may present facts, pose questions to the co-

accused, witnesses and experts, may make objec-

tions, and give clarifications on their statements 

(Article 356/1 of PCPCK) although this advice has 

not been expressively foreseen as a violation of pro-
visions of PCPCK, it is nevertheless important to 

the role of the accused at the main trial. 

Whereas the main and the most necessary instruc-

tions that shall be given to the accused are: 

l.  He or she has the right not to declare himself or 

herself on any posed question, 

2.  If the defense if given orally he or she should not 

incriminate himself or herself of his or her close 

relative nor plead guilty and 

3.  May defend himself or herself either personally 

or through defense counsel of his or her own 

choosing (Article 356/2 PCPCK). 

The main trial begins while the indictment is read 

out. 

 

Guilty plea  

 

The accused is asked and the court is assured that 

he or she has understood the indictment, than the 

accused is asked whether he or she wants to plead 

guilty on the charges of the indictment. 

When the accused pleads guilty for all the charges 

against him or her at the main trial the trial panel 

decides if the requirements from Article 315 of 

PCPCK are met. 

The presiding judge may take the opinion of the 

public prosecutor defense counsel of the injured 

party (Article 359/3 PCPCK) on the guilty plea.   . 

This clearly shows that guilty plea which is detri-

mental to the accused can not come to question 
because it is assessed if the legal requirements are 

met as in Article 315 by the trial panel. It is also as-

sessed if such a guilty plea is followed by facts and 

evidence listed in the indictment and if the guilty 

plea was entered willingly. 

Guilty plea as a legal notion is presented for the 

first time in Kosovo with PCPCK therefore there 

were many dilemmas with its application; 

l. Guilty plea corresponds with the accused pleading 

guilty for the offence? For example the actions of 

criminal offence of murder are accepted by the ac-

cused but they claim that it was done under the cir-

cumstances of necessary defense. In such a case the 

only thing that goes to the favor of the accused is 

that this will be considered as mitigating circum-

stance when calculating the punishment as in Article 64 

of PCCK. The guilty plea is acceptance of factual situa-

tion based on evidence as presented in the indictment 

2. The second dilemma is presented when the indict-

ment contains more than one different criminal offenc-

es, and the accused pleads guilty only to some of them 

but not to the others, can such a guilty plea be con-
firmed or not? In some of the confirmation procedures 

there are such decisions which acknowledge the guilty 

plea for some certain offences and some not in the 

same indictment. I think that these are not right deci-

sions due to the fact that whenever the guilty plea is 

mentioned PCPCK indicates that “if the defendant has 

pleaded guilty in all the charges of the indictment that 

he has pleaded guilty” Article 315 “When the defend-

ant has pleaded guilty in all the charges of the indict-

ment” Article 359/1, when the defendant pleads guilty 

in all the charges of the indictment Article 359/2. All 

these make one believe that the guilty plea only in 

some charges of the indictment when there are differ-

ent offences involved is not relevant. 

3. Article 315 par. 1 sub. par 1 of PCPCK indicates that 

the guilty plea is relevant when the “defendant under-

stands the consequences of the guilty plea”. 

The question is what is the nature of the guilt, what do 

the consequences of guilty plea mean? The nature of 

the guilty plea depends on the criminal offence. As indi-

cated earlier the defendant has only one benefit – that 

the guilty plea is taken as mitigating circumstance when 

imposing the punishment, whereas the consequence of 

not reviewing the evidence might also be in his or her 

favor. In support of Article 402 par 2 Article 358 em-

phasizes” once the accused has pleaded guilty in all the 

charges of the indictment and the trial panel has ac-

cepted such a plea the appeal against the judgment for 

wrong or incomplete assessment of factual situation is 

not allowed” It is also required that the guilty plea is 
entered voluntarily, without deception, without pres-

sure etc; the guilty plea should have a support in the 

facts and evidence in the indictment.  

4. Guilty plea can not simply be one sided will of the 

defendant since the confirmation judge or the trial pan-

el should verify if the requirements from Article 315 

par 315 PCPCK. 

Other procedural codes that have accepted the guilty 

plea such as the Croatian Code have foreseen that as a 

consequence the defendant who has pleaded guilty can 

not appeal against the judgment because of wrongful or 

incomplete assessment of the factual situation, whereas 

the court when guilty plea is entered may collect evi-

dence in order to decide on the punishment. 
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Trajnim mbi menaxhimin 

e rasteve me trajnues  

ndërkombëtar 

There are no doubts that such a provi-

sion was borrowed from the Croatian 

Code, but only partially which causes 

many difficulties in practical implemen-

tation of this legal provision. The Croa-

tian code besides the full declaration of 

the defendant also foresees cross-
examination of the defendant by the 

parties and trial panel and that the trial 

panel has the right to assess the evi-

dence with the purpose of imposing the 

punishment. 

Therefore I consider that Article 359 

par 5 of PCPCK should have sounded 

like this: 

“When the trial panel assesses that re-

quirements of Article 315 have been 

met, the main trial will only serve to 

administer the evidence which are nec-

essary to impose the punishment and 

than end the main trial with the final 

declaration of parties”. This because 

according to Article 387 of PCPCK the 

court bases its judgment solely on the 

facts and evidence administered at the 

judicial trial. But, what if the case file 

contains a neuropsychiatry report on 

the limited liability of the defendant and 

this evidence has not been administered 

at the main trial!? 

It is evident that guilty plea does not 

include the decision on the punishment. 

According to Article 387 par 1 PCPCK 

it is prohibited to justify the decision on 

punishment its type and severity with-

out administering the evidence. 

The way in which the guilty plea was 
regulated in the Provisional Criminal 

Procedure Code of Kosovo makes us 

wander what will the reasoning of the 

judgment rendered in the procedure of 

guilty plea contain, should the reasoning 

state that the court has verified the fac-

tual situation or will it be only pre-

sumed as indicated in the indictment 

since there was no procedure for ad-

ministering the evidence. Under the 

conditions and circumstances of Article 

387 par 1 PCPCK which is clear when it 

states that “the judgment shall be based 

solely on the facts and evidence admin-

istered at the main trial”      

According to this one can conclude that 

the reasoning of the judgment can not 

say that the court has found this factual 

situation but should only justify that en-

tering of guilty plea has been done under 

the conditions and circumstances pro-

vided for by Article 315 par 1 of 

PCPCK. 
 

B. ADMINISTRATION OF  

EVIDENCE 

 

Administration of evidence means 

presentation of all facts which are con-

sidered important by the court for a fair 

and just trial. 

The sequence of presentation of evi-

dence is determined by the presiding 

judge. 

In principle the first to be presented are 

the evidence of the prosecutor than de-

fense counsel or defendant and at the 

end the evidence which are ordered to 

be collected by the trial panel ex officio. 

The parties and the injured party may 

propose administration of new evidence, 

collection of new evidence and may pre-

sent the proposals that were previously 

rejected (Article 360 PCPCK). 

The first one to be cross-examined in 

the procedure of administration of evi-

dence is the injured party in the capacity 

of witness. 

There is an exclusion according to 

PCPCK when dealing with juvenile wit-

nesses who may be taken out from the 

court room sometimes, whereas for 

persons under the age of 14 who are 
victims of criminal offences against sexu-

al integrity and criminal offence of traf-

ficking, if the testimony has been regis-

tered in the pretrial procedure and the 

conditions from Article 156/2 are met 

this person shall not be examined at the 

main trial. The public is excluded from 

the trial for any of these cases. (Article 

36l PCPCK). 

The trial panel has the right of discretion 

it may allow a summarized presentation 

of the records of the site inspection, 

search of locals and person, seizure of 

items, documents, books, records and 

other materials as well as technical re-

cordings (Article 367 PCPCK). 

Objektivi i Programit të 

Vazhdueshëm (PVAL) 

 Avancimi i sistemit 

gjyqësor në përgjithësi, 

me theks të vecantë në 

gjykata dhe prokurori 

 Qasja e të gjithëve në 

mënyrë të barabartë në 

sesionet trajnuese   

  Forcimi i shkathtësive 

profesionale të 

gjyqtarëve dhe 

prokurorëve 

 Rritja e suksesit të 

gjyqtarëve dhe 

prokurorëve në punën e 

tyre praktike 

 Të ndihmojë sistemin 

gjyqësor në balancimin e 

parimeve të 

qëndrueshme 

 Të promovoj të drejtat 

individuale 
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Article 368 of PCPCK allows for reading of records on 

witness, expert and co-accused testimonies only for 

the following cases: 

l.  When persons who have been examined are de-

ceased, have metal disorder or incapacity, can not be 

found or their access to the court is impossible or dif-

ficult – elderly people and people with diseases etc. 
2.  When witnesses or experts without any lawful rea-

son refuse to testify at the main trial, and 

3.When parties give their consent for reading such evi-

dence. 

The testimonies of persons who have been freed from 

the duty to testify and who have not been summoned 

for the main trial or have declared that they do not 

want to testify, can not be read under no circumstanc-

es (Article 160 PCPCK). Such records are inadmissible 

evidence and Article 154 of PCPCK applies directly in 

such cases.        . 

Article 375 in connection with Article provide that the 

data and evidence of the punished persons and previ-

ous punishments are read after the evidence proce-

dure is finished. When the accused has pleaded guilty 

such information are presented before the parties pre-

sent their final speech. 

 

C. AMENDING AND SUPPLEMENTING THE 

INDICTMENT  

 

I Consider that it is not necessary to mention the no-

tions as such because they are old notions, however 

new solutions have been presented with the new 

PCPCK for the cases when the guilty plea is entered 

by the accused and when it is confirmed by the trial 

panel the evidence procedure is skipped, nevertheless 

the public prosecutor sometimes amends the indict-

ment in his final speech, and this is presented as a spe-

cific problem in implementation of these provisions. 
If the prosecutor during the trial assesses that “the 

evidence administered” indicate that the factual situa-

tion presented in the indictment has changed he or she 

may change the indictment at the main trial. 

There is also a general rule that the public prosecutor 

is always in disposal of the indictment and he may 

also chose to waive it or change it eventually even if 

there was no evidence procedure. 

Nevertheless there were many questions often if the 

public prosecutor may change the indictment based 

on his or her subjective assessment regarding the 

facts which were initially assessed in another way. It 
will be possible to change the indictment at the main 

trial before administration of evidence, and after the 

guilty plea has been entered by the accused and con-

firmed by the trial panel. 

There is a supreme Court Decision in this respect, 

but this decision does not touch the fundamental 

issue although the content of reasoning is somewhat 

right – the trial would continue before the five judge 

panel since the case was for a criminal offence of en-

dangering security pursuant to Article 291 par 1 in 

connection to item 5 and 3 of PCCK, whereas the 

change of indictment was in relation to the criminal 

offence of aggravated murder as in Article 147 in 

connection to Article 20 of PCCK –  under the con-

ditions of guilty plea at the main trial the evidence 

were not administered. The Supreme Court found 

that in the concrete case five judge panel should have 

been created which would decide on changing of the 

indictment. The establishment of five judge panel in 

this case could in itself be interpreted as consent 

with the public prosecutor for changing the indict-

ment, however this issue is not finished yet due to 

the fact that the case has been returned for redress. 

Another trial panel has accepted to change the in-

dictment during the last speech of the prosecutor 

under the circumstances of entered guilty plea by the 

accused in which there was no evidence procedure, 

however the public prosecutor had changed the in-

dictment for a milder criminal offence which went to 

the favor of the accused. 
The legal institution of guilty plea should be devel-

oped some more both in the aspect of adding new 

provisions in PCPCK and court practice, which will 

give the adequate response for the right implementa-

tion in all the segments of the criminal procedure. 
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Të dhëna  statistikore për 

aktivitetet e IGJK-së 

 

 2000, 24 sesione trajnuese 

 2001, 20 sesione trajnuese 

 2002, 42 sesione trajnuese 

2003, 55 sesione trajnuese 

2004, 52 sesione trajnuese 

2005, 55 sesione trajnuese 

2006, 63 sesione trajnuese 

 

 

Tryezë e rrumbullakët në 

IGJK 

Simulation of a trial - civil law  

Target group: Civil law judges from Gjilan 

Region   

Kosovo Judicial Institute will organize a 

training session in a form of simulated tri-

al (civil procedure law: simulation of a tri-

al at the district court in Gjilan. This 
training will focus in improvement of pro-

fessional knowledge of judges on the effi-

cient management of cases and reduction 

of caseload. The focus of this training will 

mainly be on a review of a concrete case 

(case on compensation issues), which will 

be treated from the beginning to the end 

in a form of improvised trial. There will 

be discussions on the of the issues in 

question.  

Planned date: 01 March 2007         

 

Workshop for Minor offence Courts  

Target group: minor offence court judges 

This workshop will mainly focus on elabo-

ration of problems from practice of the 

minor offence courts. The main areas that 

are to be treated during the workshop 

are Traffic and public peace and order. 

Group work, studying and analyzing af 

concrete cases will provide a possibility 

for the participants to closely examine 

the problems in these fields in order to 

harmonize their opinions.         

Planned date: 06 March 2007 

 

Study visit and training of trainers  

Target group: The leaders of the main Institu-

tions in the Judiciary System in Kosovo.    

This activity is planned and organized to-
gether with the Council of Europe and 

will be held in Portugal. Different visits in 

the main institutions of the judiciary sys-

tem, new knowledge of reforms and har-

monization of legislation in this country as 

well as exchange of experience on the 

issues of interest will be in the main focus 

of this activity.       

Planned date: 7,8 and 9 March 2007  

 

Seminar for lay judges    

Target group: lay judges from Mitrovica re-

gion  

This seminar will include important 

topics like: the role of lay judge in the 

court, whether in the contested, crimi-

nal or juvenile procedure. These train-

ing sessions shall treat cases from the 

court practice which are related to the 

lay judge, code of ethics and profes-
sional conduct for lay judges, position 

and responsibilities of lay judge in the 

court  

Planned date: 13 March 2007 

 

Workshop - Investigations - the new 

types of investigations   

Target group: judges and prosecutors  

This workshop aims to give a detailed 

overview on the new types of investi-

gations and their importance in pre-

vention and combat against criminality. 

Covert and technical measures which 

are ordered by the public prosecutor 

and those ordered by the pretrial 

judge will be some of the main issues 

for debate. In order to clearly under-

stand their implementation in practice, 

these measures are elaborated through 

examples from the court practice.  

Planned date: 15 March 2007 

 

Workshop – legal protection of de-

fendants, victims and witnesses  

Target group: judges and prosecutors  
This workshop will treat topics like: 
the procedural rights of the defendant, 
the possibilities of the victims of crime 
to present their relevant cases in the 
criminal procedure, protection of wit-
nesses in the criminal procedure espe-
cially crown witnesses.       
  There will also be discussions on the 
dilemmas in the application of different 
measures for protection of these three 
categories. The training will focus on 
the international and local perspec-
tives.     
Planned date: 20 March 2007 
 
Seminar on the protection of victims 

and juveniles  

Target group: judges and prosecutors  

Planned date: 23 March 2007 

Forthcoming events  

 

March 2007 
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Workshop – ownership – acquisition of ownership  

Target group: civil law judges  

The workshop will treat topics of acquisition of own-

ership such as: acquisition of co-ownership, acquisi-

tion of joint ownership, acquisition of ownership 

based on the civil applicable legislation in Kosovo etc. 

The experts through their presentations and interac-
tive discussions will aim to strengthen the profes-

sional capacities of participants, improvement and 

harmonization of court practice with the ultimate 

goal of respecting the main principles of ownership 

issues. 

Planned date: 27 March 2007 

 

   
Simulation of a trial – criminal field  

Target group: judges and prosecutors from Peja region  

This training will focus on improvement of capacities and 

professional knowledge of judges on efficient case man-

agement and reduction of caseload. The main focus in 

this training session will be paid to the adjudication of a 

concrete case (main trial – protected witness) which will 
be treated from the initial staged to the end of the pro-

cedure in a form of improvised trial. After the end of the 

improvised trial there will be discussions of the protected 

witnesses, which will treat the difficulties which are faced 

in this region.        

Planned date: 29 March 2007 
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Harta e Prishtines ne te cilen shihet se ku eshte vendosur IGJK 
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KOSOVO JUDICIAL INSTITUTE 

KJI Training Calendar  CLEP  March 2007 
 

Monday 

  

Tuesday Wednesday Thursday Friday Saturday Sunday 

      1 
Civil Law 
 
Simulation: 
(Gjilane Re-
gion) 

2 3 4 

5 6 
Seminar for: 
Judges of Minor 
Offence Courts 

                              
7 
  
  

                                
8 
  
  

                                
9 
  
  

10 11 

12 13 
  
Seminar for: 
Lay Judges 
(Mitrovica Re-
gion) 

14 15 

Criminal Law 
  
Workshop on: 
Investigation – 
new forms of 
investigation 

16 17 18 

19 20 
Workshop on: 
Legal defence of 
the defendants, 
victims and wit-
nesses 
EAR + KJI 

21 
  

22 
  

23 
Seminar on: 
Protection of 
Victims and 
Youth 
  
CoE + KJI 

24 25 

26 27 
Civil Law 
 
Workshop on: 
Property – Acqui-
sition of the Own-
ership 
  

28 
  

29 
Criminal Law 
  
Simulation: 
(Peja Region) 

30 31 1 


